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DOCUMENTS 
Papers of Dr. James McHenry on the Federal Convention of 178J 

For the following papers the readers of the Review are indebted 
to Professor Bernard C. Steiner of the Johns Hopkins University, 
who is preparing for publication a volume containing the biography 
of Dr. James McHenry of Maryland and selections from his corre- 
spondence. Dr. McHenry was, it is familiar, one of the Maryland 
delegates to the Constitutional Convention of 1787. Among his 
papers is found a leather-bound octavo volume containing a journal 
kept by him while in attendance upon the Convention. At the con- 
clusion of this journal are presented some lesser documents from his 
papers, relating to the same events. From a passage in one of these, 
no. vin. infra, it appears that his notes were written down in the book 
from day to day during the progress of the Convention. It may 
be worth mentioning that the first page of the book bears a memo- 
randum of a charge against the state of Maryland for seventy-two 
days' attendance at the Convention, at thirty-five shillings a day 
—£126. 

McHenry's notes of the debates have a considerable value for 
certain parts of the history of the Convention, little for others. His 
notes for May 29, 30, and 31 are exceptionally full; for instance, 
they give a fuller account than is elsewhere preserved of Randolph's 
opening speech, though that is one of the few speeches of which 
the author gave Madison a text. At this point the diarist was 
called away by his brother's illness, and he did not return till August 
4. By this time that weariness of keeping a diary which besets 
both boys and men had fallen upon nearly all those whose notes 
have been preserved. " The foremost horseman rode alone ". 
Practically it is only the unwearying Madison who helps us from 
here on. McHenry came back fresh to his diarizing on August 4, 
and from that date to August 9 his notes add materially to Madison's 
incomparable record. After that time he takes notes with little 
zest or fullness, except in a few cases where Maryland or the 
Maryland delegates were especially concerned. In instances where 
the vote of the state was divided, he sometimes enables us to see the 
record of individual Maryland delegates. 

(595) 
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Much the most interesting trait of his journal, however, is its 

contribution to our knowledge of the private consultations of the 

members from Maryland. Glimpses of such conferences, of the 

sort which would now be called caucussing, we have had before 

in the case of some states, but nowhere so detailed a revelation of 

what went on in the coulisses of the great conclave, beginning 

August 6, when the Maryland delegation was for the first time made 

complete. 

I. 

Philadelphia 14 May 1787. 

Convention. 
On the 25th seven states being represented viz. New- York, New 
Jersey, Pennsylvania, Delaware, Virginia, North Carolina and South 
Carolina, George Washington was elected (unanimously) president of 
the convention. 

The convention appoint a committee to prepare and report rules for 
conducting business which were reported, debated, and in general agreed 
to on the 28th. 

29. 

Governor Randolph opened the business of the convention. 1 He ob- 
served that the confederation fulfilled none of the objects for which it 
was framed. 1st. It does not provide against foreign invasions. 2dly. 
It does not secure harmony to the States. 3d. It is incapable of produc- 
ing certain blessings to the States. 4. It cannot defend itself against 
encroachments. 5th. It is not superior to State constitutions. 

1st. // does not provide against foreign invasion. If a State acts 
against a foreign power contrary to the laws of nations or violates a 
treaty, it cannot punish that State, or compel its obedience to the treaty. 
It can only leave the offending State to the operations of the offended 
power. It therefore cannot prevent a war. If the rights of an ambas- 
sador be invaded by any citizen it is only in a few States that any laws 
exist to punish the offender. A State may encroach on foreign posses- 
sions in its neighbourhood and Congress cannot prevent it. Disputes that 
respect naturalization cannot be adjusted. None of the judges in the 
several States under the obligation of an oath to support the confedera- 
tion, in which view this writing will be made to yield to State con- 
stitutions. 

Imbecility of the Confederation equally conspicuous when called upon 
to support a war. The journals of Congress a history of expedients. 
The States in arrears to the federal treasury from the 
to the 

1 McHenry's report of this opening speech of Randolph adds much to that 
which Randolph gave to Madison and which is printed in Gilpin, pp. 728-730, 
and elsewhere. 
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What reason to expect that the treasury will be better filled in future, 
or that money can be obtained under the present powers of Congress to 
support a war. Volunteers not to be depended on for such a purpose. 
Militia difficult to be collected and almost impossible to be kept in the 
field. Draughts stretch the strings of government too violently to be 
adopted. Nothing short of a regular military force will answer the end 
of war, and this only to be created and supported by money. 

2. /* does not secure harmony to the States. It cannot preserve the 
particular States against seditions within themselves or combinations 
against each other. What laws in the confederation authorise Congress 
to intrude troops into a State. What authority to determine which of 
the citizens of a State is in the right, The supporters or the opposers of 
the government, Those who wish to change it, or they who wish to pre- 
serve it. 

No provision to prevent the States breaking out into war. One State 
may as it were underbid another by duties, and thus keep up a State of 
war. 

3. Incapable to produce certain blessings. The benefits of which we 
are singly incapable cannot be produced by the union. The 5 per cent 
impost not agreed; a blessing congress ought to be enabled to obtain. 

Congress ought to posses [s] a power to prevent emissions of bills of 
credit. 

Under this head may be considered the establishment of great 
national works — the improvement of inland navigation — agriculture — 
manufactures — a freer intercourse among the citizens. 

4. It cannot defend itself against incroachments. Not an animated 
existence which has not the powers of defence. Not a political exist- 
ence which ought not to possess it. In every Congress there has been 
a party opposed to federal measures. In every State assembly there has 
been a party opposed to federal measures. The States have been there- 
fore delinquent. To What expedient can congress resort, to compel de- 
linquent States to do what is right. If force, this force must be drawn 
from the States, and the States may or may not furnish it. 

5. Inferior to State constitutions. State constitutions formed at an 
early period of the war, and by persons elected by the people for that 
purpose. These in general with one or two exceptions established about 
1786 [sic]. The confederation was formed long after this, and had its 
ratification not by any special appointment from the people, but from the 
several assemblies. No judge will say that the confederation is para- 
mount to a State consti[tu]tion. 

Thus we see that the confederation is incompetent to any one object 
for which it was instituted. The f ramers of it wise and great men ; but 
human rights were the chief knowle[d]ge of the times when it was 
framed so far as they applied to oppose Great Britain. Requisitions for 
men and money had never offered their form to our assemblies. None of 
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those vices that have since discovered themselves were apprehended. 
Its defects therefore no reflextion [sic] on its contrivers. 

Having pointed out its defects, let us not be affraid to view with a 
steady eye the perils with which we are surrounded. Look at the public 
countenance from New Hampshire to Georgia. Are we not on the eve 
of war, which is only prevented by the hopes from this convention. 

Our chief danger arises from the democratic parts of our constitu- 
tions. It is a maxim which I hold incontrovertible, that the powers of 
government exercised by the people swallows [sic] up the other branches. 
None of the constitutions have provided sufficient checks against the 
democracy. The feeble Senate of Virginia is a phantom. Maryland has 
a more powerful senate, but the late distractions in that State, have dis- 
covered that it is not powerful enough. The check established in the 
constitution of New York and Massachusets is yet a stronger barrier 
against democracy, but they all seem insufficient. 

He then submitted the following propositions which he read and 
commented upon seriatim. 1 . . . 

The convention resolved that on to-morrow, the convention resolve 
itself into a committee of the whole, to take into consideration the state 
of the american union. 2 

It was observed by Mr. Hamilton before adjourning that it struck 
him as a necessary and preliminary inquiry to the propositions from 
Virginia whether the united States were susceptible of one government, 
or required a seperate existence connected only by leagues offensive and 
defensive and treaties of commerce. 3 

May jo. 

Mr. Randolph wished the house to dissent from the first proposition 
on the paper delivered in to the convention in order to take up the 
following 

1st. That a union of the States merely federal will not accomplish 
the object proposed by the articles of confederation, namely 
" common defence, security of liberty, and general welfare." 

2. That no treaty or treaties between the whole or a less number 
of the States in their sovereign capacities will accomplish their 
common defence, liberty, or welfare. 4 

3. That therefore a national government ought to be established 
consisting of a supreme legislature, judi[c]iary and executive. 

•The text of the Virginia plan here presented is that which is designated as 
A in Jameson's "Studies in the History of the Federal Convention of 1787". 
Annual Report of the American Historical Association for 1902, I. 103-111. 
It is not necessary to reprint it. 

2 The diarist ignores Charles Pinckney's plan. 

3 These remarks of Hamilton have not been reported hitherto. 

* This resolution does not, like the other two, appear in the journal of the 
committee, but appears, with slightly different phraseology in both cases, in 
Madison's notes, Documentary History, III. 21, and in Yates, Secret Proceedings, 
ed. 1821, p. 98. 
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On a question taken on the last proposition after various attempts to 
amend it, the same was agreed to. For it, Massachusets, Pennsylv., 
Delaware, Virginia, N. Carolina and S. Carolina — against it Connecti- 
cut. New York divided. 

[The proceedings of May 30, up to this point, are set forth in 
much more detail in a loose folio sheet, in Dr. McHenry's hand- 
writing, which was found lying in the book containing the main 
body of his notes. It seems best to insert this paper at this point. 
It reads as follows : 

May 30th. 

1st resolution from Mr. Randolfph]. 

Mr. R. wishes to have that resol. dissented to. The resol. postponed 
to take up the following: 

1st. That a union of the States merely foederal will not accomplish 
the object proposed by the articles of confederation, namely, "common 
defence, security of liberty, and general welfare ". 

Mr. C. Pinkney wishes to know whether the establishment of this 
Resolution is intended as a ground for a consolidation of the several 
States into one. 

Mr. Randolfph] has nothing further in contemplation than what the 
propositions he has submitted yesterday has [sic] expressed. 

2. Resolved that no treaty or treaties between the whole or a less 
number of the States in their sovereign capacities will accomplish their 
common defence, liberty or welfare. 

3. Resolved therefore that a national governmen[t] ought to be 
established consisting of a supreme legislature, judiciary and executive. 

Mr. Whythe [sic] 1 presumes from the silence of the house that 
they gentn. are prepared to pass on the resolution and proposes its being 
put. 

Mr. Butler — does not think the house prepared, that he is not. 
Wishes Mr. Randolph to shew that the existence of the States cannot 
be preserved by any other mode than a national government. 

Gen. Pinkney — Thinks agreeing to the resolve is declaring that the 
convention does not act under the authority of the recommendation of 
Congress. 

The first resolution postponed to take up the 3d. viz — Resolved that a 
national government ought to be established consisting of a supreme 
legislature, judiciary and executive. 

1787, 21 Febry. Resolution of Congress. 2 

Resolved that in the opinion of Congress it is expedient that on the 
2d Monday of May next a convention of delegates who shall have been 

'This speech does not appear elsewhere. 

8 McHenry probably copies this at this point in his notes for reference in 
connection with the preceding remarks as to the powers of the Convention. 



600 Documents 

appointed by the several States to be held at Philada. for the sole and 
expres[s] purpose of revising the articles of confederation, and reporting 
to Congress and the several legislatures, such alterations and provisions 
therein as shall when agreeed [sic] to in Congress, and confirmed by 
the States, render the fmderal constitution, adequate to the exigencies 
of government and the preservation of the union." 

Mr. Randolph 1 explains the intention of the 3d Resolution. Repeats 
the substance of his yesterdays observations. It is only meant to give 
the national government a power to defend and protect itself. To take 
therefore from the respective legislatures or States, no more sover- 
eignty than is competent to this end. 

Mr. Dickinson. Under obligations to the gentlemen who brought 
forward the systems laid before the house yesterday. Yet differs from 
the mode of proceeding to which the resolutions or propositions before 
the Committee lead. Would propose a more simple mode. All agree 
that the confederation is defective all agree that it ought to be amended. 
We are a nation altho' consisting of parts or States — we are also con- 
federated, and he hopes we shall always remain confederated. The en- 
quiry should be — 

1. What are the legislative powers which we should vest in Congress. 

2. What judiciary powers. 

3. What executive powers. 

We may resolve therefore, in order to let us into the business. That 
the confederation is defective ; and then proceed to the definition of such 
powers as may be thought adequate to the objects for which it was 
instituted. 

Mr. E. Gerry. Does not rise to speak to the merits of the question 
before the Committee but to the mode. 

A distinction has been made between a federal and national govern- 
ment. We ought not to determine that there is this distinction for if we 
do, it is questionable not only whether this convention can propose an 
government totally different or whether Congress itself would have a 
right to pass such a resolution as that before the house. The commis- 
sion from Massachusets empowers the deputies to proceed agreeably to 
the recommendation of Congress. This the foundation of the conven- 
tion. If we have a right to pass this resolution we have a right to 
annihilate the confederation. 

Proposes — In the opinion of this convention, provision should be 
made for the establishment of a federal legislative, judiciary, and 
executive. 

Governeur Morris. Not yet ripe for a decision, because men seem 
to have affixed different explanations to the terms before the house. 1. 
We are not now under a federal gover[n]ment. 2. There is no such 
thing. A federal government is that which has a right to compel every 

'These remarks of Randolph, and those of Dickinson which follow, seem 
not to be found in Madison's or any of the other notes hitherto printed. 
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part to do its duty. The foederal gov. has no such compelling capacities, 
whether considered in their legislative, judicial or Executive qualities. 

The States in their appointments Congress in their recommendations 
point directly to the establishment of a supreme government capable of 
" the common defence, security of liberty and general welfare. 

Cannot conceive of a government in which there can exist two 
supremes. A federal agreement which each party may violate at 
pleasure cannot answer the purpose. One government better calcu- 
lated to prevent wars or render them less expensive or bloody than 
many. 

We had better take a supreme government now, than a despot twenty 
years hence — for come he must. 

Mr. Reed, Genl. [Pinckney] 2dng. proposes — In order to carry into 
execution the design of the States in this meeting 1 and 

to accomplish the objects proposed by the confederation resolved that A 
more effective government consisting of a legislative judiciary and 
executive ought to be established. 

In order to carry into execution 

Mr. R. King* — The object of the motion from Virginia, an establish- 
ment of a government that is to act upon the whole people of the U. S. 

The object of the motion from Delaware seems to have application 
merely to the strengthening the confederation by some additional powers. 

Mr. Maddison — The motion does go to bring out the sense of the 
house — whether the States shall be governed by one power. If agreed 
to it will decide nothing. The meaning of the States that the confed. is 
defect, and ought to be amended. In agreeing to the' . . . ] 

The Committee then proceeded to consider the 2 Resolution in Mr. 
Randolphs paper viz 

That the rights of suffrage in the national legislature ought to be 
proportioned to the quotas of contribution or to the number of free in- 
habitants as the one or the other rule may seem best in different cases. 

As this gave the large States the most absolute controul over the 
lesser ones it met with opposition which produced an adjournment with- 
out any determination. 

The Commitee of the whole to sit to-morrow. 

37 May. 
Mr. Randolph motioned to take into consideration, vz. That the 
national legislature ought to consist of two branches. 

agreed to. 
Part of the 4 resolution moved, vz. That the members of the first 
branch ought to be elected by the people of the several States. 
6 States aff. 2 neg. 2 divided. 

'"in forming this Convention" {Journal). 

* King's remarks, and those of Madison which follow, seem not to appear 
in other records of the debates. 
» End of paper. Unfinished. 
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5 Reso. so far as follows taken up vz. That the members of the 
second branch of the national legislature ought to be elected by those 
of the first out of a proper number of persons nominated by the in- 
dividual legislatures. 

Neg. 7. affirm 3. aff. Mass. S. C. Virginia. 1 
Motioned vz. 

That each branch ought to possess the right of originating acts. 

agreed. 
That the national legislature ought to be empowered to enjoy the 
legislative rights vested in Congress by the confedn. and more- 
over to legislate in all cases to which the seperate States are in- 
competent. 

agreed, 
or in which the harmony of the U. S. may be interrupted by the 
exercise of individual legislation. 

agreed. 
To negative all laws passed by the several States contravening in the 
opinion of the national legislature the articles of union, (or any 
treaty subsisting under the authority of the union, added by Dr. 
Franklin). 

agreed. 
And to call forth the force of the union against any member of the 
union failing to fulfil its duty under the articles thereof. 

postponed. 
Mr. E. Gery thought this clause "ought to be expressed so as the 
people might not understand it to prevent their being alarmed ". 

This idea rejected on account of its artifice, and because the system 
without such a declaration gave the government the means to secure 

itself. 

June 1st. 

Reed an express from home that my brother lay dangerously sick in 
consequence of which I set out immediately for Baltimore. 

Left Baltimore 2 August. 

August 4th. 

Returned to Philada. The committee of Convention ready to report. 

Their report in the hands of Dunlop the printer to strike off copies for 

the members.* 

Augt. 6. 

Convention met. present 8 States. Report delivered in by Mr. Rut- 
ledge, read. Convention adjourned till to-morrow to give the members 
an opportunity to consider the report. 

1 More correct than the journal. See Madison, Documentary History, III. 32. 

2 See Jameson, ubi sup., 107. 

3 The next two paragraphs seem not to occur in any other report. 

* See Bancroft, Constitution, II. 119, 139; Ford, Pamphlets on the Consti- 
tution, 390. 
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Proposed to Mr. D. Carrol, Mr. Jenifer, Mr. Mercer and Mr. Martin, 1 
to meet to confer on the report, and to p[r]epare ourselves to act in 
unison. 

Met at Mr. Carrolls lodgings in the afternoon. I repeated the object 
of our meeting, and proposed that we should take the report up by 
paragraphs and give our opinions thereon. Mr. Mercer wished to know 
of me whether I thought Maryland would embrace such a system. I 
told him I did not know, but I presumed the people would not object to a 
wise system. He extended this idea to the other gentlemen. Mr. Mar- 
tin said they would not; That he was against the system, that a com- 
promise only had enabled its abettors to bring it into its present stage — 
that had Mr. Jenifer voted with him, things would have taken a different 
turn. Mr. Jenifer said he voted with him till he saw it was in vain to 
oppose its progress. I begged the gentlemen to observe some order to 
enable us to do the business we had convened upon. I wished that we 
could be unanimous — and would make a proposition to effect it. I would 
join the deputation in bringing on a motion to postpone the report, to try 
the affections of the house to an amendment of the confederation with- 
out altering the sovereignty of suffrage; which failing we should then 
agree to render the system reported as perfect as we could, in the mean 
while to consider our motion to fail and proceed to confer upon the 
report agreeably to the intention of our meeting. I. E. That we should 
now and at our future meetings alter the report to our own judgement 
to be able to appear unanimous in case our motion failed. 

Mr. Carrol could not agree to this proposition, because he did not 
think the confederation could be amended to answer its intentions. I 
thought that it was susceptable of a revision which would sufficiently 
invigorate it for the exigencies of the times. Mr. Mercer thought 
otherwise as did Mr. Jenifer. This proposition to conciliate the depu- 
tation was rejected. 

Mr. Martin in the course of the conversation observed that he was 
against two branches — that we \sic\ was against the people electing the 
representatives of the national government. That he wished to see the 
States governments rendered capable of the most vigorous exertions, and 
so knit together by a confederation as to act together on national emer- 
gencies. 

Finding that we could come to no conclusions I recommended meet- 
ing again to-morrow, for unless we could appear in the convention with 
some degree of unanimity it would be unnecessary to remain in it, 
sacrificing time and money without being able to render any service. 
They agreed to meet to-morrow, except Mr. Martin who said he was 
going to New York and would not be back till monday following.' 

1 The other members from Maryland. Mercer did not take his seat till this 
day. 

2 Martin in the Maryland Journal says that he was absent five days. Ford, 
Essays on the Constitution, 341. Ellsworth ("Landholder") says ten. Ibid., 
186. Martin replied, ibid., 346, that he set out for New York on August 7, and 

AM. HIST. REV., VOL. XI. — 40. 
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It being of importance to know and to fix the opinions of my col- 
leagues on the most consequential articles of the new system, I prepared 
the following propositions, for that purpose viz. 1 

Art. IV. Sec. 5. Will you use your best endeavours to obtain for 
the senate an equal authority over money bills with the house of repre- 
sentatives. ? 

Art. VII. Sect. 6. Will you use your best endeavours to have it 
made a part of the system that " no navigation act shall be passed with- 
out the assent of two thirds of the representation from each State ? 

In case these alterations cannot be obtained will you give your as- 
sent to the 5 sect, of the IV article and 6 sect, of the VII. article as they 
stand in the report ? 

Will you also, (in case these alterations are not obtained) agree that 
the ratification of the conventions of nine States shall be sufficient for 
organizing the new constitutions ? 

N. B. Saw Mr. Mercer make out a list of the members names who 
had attended or were attending in convention with for and against 
marked opposite most of them — asked carelesly what question occa- 
sioned his being so particular upon which he told me laughing that it 
was no question but that those marked with a for were for a king. I 
then asked him how he knew that to which he said no matter the thing 
is so. I took a copy with his permission, and Mr. Martin seeing me 
about it asked What it was. I told him, in the words Mr. Mercer had 
told me, when he begged me to let him copy the list which I did. 2 

Augt. 7. 

+ Mr. Martin set out for New York on this day so we were without 
his concurrence in the propositions. 

Shewed these propositions to Mr. Carroll Mr. Jenifer and Mr. Mercer 
in convention. They said in general terms that they believed they 
should accord with them. I observed to Mr. Carrol [1] that we would 
meet again in the evening and talk over the subject.* 

The business of the Convention proceeded. 

The preamble or caption and the 1. and 2. article passed without 
debate, the 3 article was amended so as to leave it with the legislature to 
appoint after the first meeting, the day for the succeeding meetings. 

The IV article gave rise to a long debate, respecting the qualifications 
of the electors. 

Mr. Dickinson contended for confining the rights of election in the 

returned and took his seat in the Convention on Monday, August 13. But see 
post, August 16. 

1 On the next page are two insertions, marked " N. B." and "+"; and places 
are indicated for their insertion. 

* See post, nos. iii.-ix., and especially no. vm. 

3 Crossed out : " that I had my doubt whether the gentlemen had given them- 
selves time to consider the effect of the propositions or the part we ought to take 
respecting them." 
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first branch to free holders. No one could be considered as having an 
interest in the government unless he possessed some of the soil. 

The fear of an aristocracy was a theoretical fiction. The owners of 
the soil could have no interest distinct from the country. There was no 
reason to dread a few men becoming lords of such an extent of territory 
as to enable them to govern at their pleasure. 

Governeur Morris — thought that wise men should not suffer them- 
selves to be misguided by sound. If the suffrage was to be open to 
all freemen — the government would indubitably be an aristocracy. The 
system was a system of Aristocracy. It put it in the power of opulent 
men whose business created numerous dependents to rule at all elections. 
Hence so soon as we erected large manufactories and our towns became 
more populous — wealthy merchants and manufacturers would elect the 
house of representatives. This was an aristocracy. This could only 
be avoided by confining the suffrage to free holders. Mr. Maddison sup- 
ported similar sentiments. 

The old ideas of taxation and representation were opposed to such 
reasoning. 1 Dr. Franklin spoke on this occasion. He observed that in 
time of war a country owed much to the lower class of citizens. Our 
late war was an instance of what they could suffer and perform. If 
denied the right of suffrage it would debase their spirit and detatch them 
from the interest of the country. One thousand of our seamen were 
confined in English prisons — had bribes offered them to go on board 
English vessels which they rejected. An English ship was taken by 
one of our men of war. It was proposed to the English sailors to join 
ours in a cruise and share alike with th[e]m in the captures. They im- 
mediately agreed to the proposal. This difference of behavior arises 
from f the operation of freedom in America, and the laws in England. 
One British Statute excluded a number of subjects from a suffrage. 
These immediately became slaves. At th[r]ee o'clock the house ad- 
journed without coming to any issue. 

At five o'clock in the evening I went to Mr. Carrolls lodging to confer 
with my colleagues on the points I had submitted to their consideration. 
I found Mr. Carroll alone when We entered upon their merits. He 
agreed with me that the deputation should oppose a resolute face to the 
5 sect of the IV article, 3 and that they ought to reject it. He appeared 
fully sensible of its tendency — That lodging in the house of representa- 
tives the sole right of raising and appropriating money, upon which the 
Senate had only a negative, gave to that branch an inordinate power in 
the constitution, which must end in its destruction. That without equal 
powers they were not an equal check upon each other — and that this was 

1 This is apparently McHenry's comment. What follows, from " Doctor 
Franklin " to " became slaves " is written on the opposite page of the manu- 
script, and marked to be inserted. 

2 Crossed out : " this discription of men having a right of suffrage." 

J To the effect that money-bills should originate in the House of Representa- 
tives alone, and that the Senate should have no right to alter or amend them. 



606 Documents 

the chance that appeared for obtained [sic. obtaining?] an equal suffrage, 
or a suffrage equal to wh[a]t we had in the present confedn. 

We accorded also that the deputation should in no event consent to 
the 6 sect, of VII article. 1 He saw plainly that as a quorum consisted 
of a majority of the members of each house — that the dearest interestfs ?] 
of trade were under the controul of four States or of 17 membe[r]s in 
one branch and 8 in the other branch. 2 

We adverted also to the 1st sect of the VII article which enabled 
the legislature to lay and collect taxes, duties, imposts and excises, and 
to regulate commerce among the several States. We almost shuddered 
at the fate of the commerce of Maryland should we be unable to make 
any change in this extraordinary power. 

We agreed that our deputation ought never to assent to this article 
in its present form or without obtaining such a provision as I proposed. 

I now begged his particular attention to my last proposition.' By the 
XXII article we were called upon to agree that the system should be 
submitted to a convention chosen in each State under the recommenda- 
tion of its legislature. And that a less number of conventions than the 
whole agreeing to the system should be sufficient to organise the con- 
stitution. 

We had taken an oath to support our constitution and frame of gov- 
ernment. We had been empowered by a legislature legally constituted 
to revise the confederation and fit it for the exigencies of government, 
and preservation of the union. Could we do this business in a manner 
contrary to our constitution? I feared [(Note by McHenry.) This 
was said first I thought — then I feared*} we could not. If we relin- 
quished any of the rights or powers of our government to the U. S. of 
America, we could no otherwise agree to that relinquishment than in the 
mode our constitution prescribed for making changes or alterations in it. 

Mr. Carrol [1] said he had felt his doubts respecting the propriety of 
this article as it respected Maryland; but he hoped we should be able 
to get over this difficulty. 

Mr. Jenifer now came in to whom Mr. Carroll repeated what we had 
said upon my propositions and our determinations. Mr. Jenifer agreed 
to act in unison with us but seemed to have vague ideas of the mischiefs 
of the system as it stood in the report. 

I wished to impress him with the necessity to support us, and touched 
upon some popular points. 

I suggested to him the unfavorable impression it would make upon 
the people on account of its expence. An army and navy was [sic] to be 
raised and supported, expensive courts of judicature to be maintained, 
and a princely president to be provided for etc. That it was plain 

1 " No navigation act shall be passed without the assent of two thirds of the 
members present in each house." 

'Marginal note: "33, 17 and 14, 8." 

* As to ratification by nine states. See p. 604, supra. 

4 The word " feared " is substituted for a word erased. 
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that the revenue for these purposes was to be chiefly drawn from com- 
merce. That Maryland in this case would have this resource taken from 
her, without the expences of her own government being lessened. That 
what would be raised from her commerce and by indirect taxation would 
far exceed the proportion she would be called upon to pay under the 
present confederation. 

An increase of taxes, and a decrease in the objects of taxation as 
they respected a revenue for the State would not prove very palatable to 
our people, who might think that the whole objects of taxation were 
hardly sufficient to discharge the States obligations. 

Mr. Mercer came in, and said he would go with the deputation on the 
points in question. He would wish it to be understood however, that 
he did not like the system, that it was weak — That he would produce 
a better one since the convention had undertaken to go radically to work, 
that perhaps he would not be supported by any one, but if he was not, 
he would go with the stream. 

August 8. 

The 2 sect, of the IV. article was amended to read 7 insted of three 
years. It was proposed to add to the section " at least one year preced- 
ing his election ". negatived. Maryland divided. M [ess] rs. Mercer and 
Carrol neg. Mr. Jenifer and myself aff. 

The fifth section giving the sole power of raising and appropriating 
money to the house of representatives expunged. 

August p. 

6 and 7 sects, agreed to without amendment. 

The 1 section of the V article underwent an emendatory alteration. 
The last clause — " each member shall have one vote " — opposed by Mr. 
Mason, Randolph and a few others on account of the Senate by the loss 
of the 5 sect of the IV article having the same powers over money 
bills as the house of representatives. — The whole however was agreed 
to. 

Sect. 2. agreed to after an emendatory addition. 

Sect. 3 agreed to after inserting inhabitant for resident, as being less 
equivocal, and 9 years for 4 years. 1 

Governeur Morris proposed insted of 4 years 14. He would have 
confined the members he said to natives — but for its appearance and the 
effects it might have against the system. 

Mr. Mason had the same wishes, but he could not think of excluding 
those foreigners who had taken a part and borne with the country the 
dangers and burdenths [sic] of the war. 

Mr. Maddison was against such an invidious distinction. The matter 
might be safely intrusted to the respective legislatures. Doctor Frank- 
lin was of the same opinion. Mr. Willson expressed himself feelingly 

1 The next three paragraphs marked for insertion. Written on preceding page. 
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on the same side. It might happen, he said, that he who had been 
thought worthy of being trusted with the framing of the Constitution, 
might be excluded from it. He had not been born in this country. He 
considered such exclusing as one of the most galling chains which the 
human mind could experience. It was wrong to deprive the government 
of the talents virtue and abilities of such foreigners as might chuse to 
remove to this country. The corrupft] of other countries would not 
come here. Those who were tired in opposing such corruptions would 
be drawn hither, etc. etc. 

Sect. 4 agreed to. 

Article VI. 

Sect. i. Agreed to with this amendment insted of "but their provi- 
sions concerning them." 1 

adjourned 

August 10. 

Sect. 2. dissented to. Sects. 3. 4 5 and 6 agreed to.* 

Augt. 11. 

Sect. 7 agreed to after expunging the words " when it shall be acting 
in a legislative capacity " and inserting after the words " publish them " 
except such parts as in their judgement require secrecy. 

After much debate' agreed to reconsider on monday the 5 sect, of the 
4 article. 

August jj. 

The 2 sect, of the 4 article and the 3 sect, of the 5 article was recon- 
sidered and lengthily debated. The 7 years however in the first and the 
9 years in the latter remained and the articles stood as before recon- 
sideration. 

Augt. 14. 

Sect. 8 agreed to, premising the words " during the session of the 
legislature ". * 

Sect. 9. postponed. 

Sect. 10. altered, that the members of both branches be paid out of 
the treasury of the United States, their pay to be ascertained by law. 

August 15. 
Sect. 11. agreed to. 
Sect. 12 postponed. 

Sect. 13. Agreed to with the alteration of J4 of each house instead 
of two thirds. 

1 The reference is to the substitution, for the words indicated, of the words 
" regulations in each of the foregoing cases ", etc. 

* After amendment of sections 3 and 6. 

s Not much is reported by Madison, the only other reporter for this day. 

* This was done on August 11, according to the journal and Madison. 
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16 Augt. 

Agreed to Article VII from Sec: 1. to the paragraph " borrow money 
and emit bills on the credit of the united States inclusive, with the addi- 
tion of the words " and post roads " and the omission of " and emit 
bills". 

Mr. Martin appeared in convention. 

August ij. 

Agreed "to appoint a treasurer by joint Ballot; To constitute tri- 
bunals inferior to the supreme court; To make rules concerning cap- 
tures on land and water; 

expunged the next section and inserted 

To define and punish piracies and felonies committed on the high 
seas; 

To punish counterfeiting the securities and the current coin of the 
United States. 

Struck out the clause " To subdue a rebellion etc. 

Debated the difference between a power to declare war, and to make 
war — amended by substituting declare — adjourned without a question on 
the clause. 1 

Augt. 18. 

To make war, to raise armies " to build and equip fleets amended to 
" declare war, to raise and support armies, to provide and maintain 
fleets " to which was added " to make rules for the government and 
regulation of the land and naval forces. 

The next clause postponed. 

August 20. 

The following one agreed to. 

Sect. 2. Amended to read. Treason against the U. S. shall consist 
only in levying war against them, or in adhering to their enemies giving 
them aid and comfort. The legislature shall have power to declare the 
punishment of treason. No person shall be convicted of treason unless 
on confession in open court, or the testimony of two witnesses to the 
same overt act. 

Mr. Mason 2 moved to add to the 1 sect of the VII article. 

To make sumptuary laws. 

Governeur Morris, sump, laws were calculated to continue great 
landed estates for ever in the same families. If men had no tempta- 
tion to dispose of their money they would not sell their estates. 

Negatived. 

Amended section 3 by striking out the words in the second line 
white and other, and the word six in the 5 line and substituting the 
word three — but adjourned without a question on the section. 

'Not so the journal, Documentary History, I. 130. 

8 From " Mr. Mason " to " Negatived " inserted. Written on preceding page. 
The proper place for the insertion is however a paragraph earlier, according to 
the journal and Madison. Ibid., 137, III. 567, 568. 
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Augt. 21. 
passed the 3. sect. 

Took up 4 sect, adjourned, after passing the first clause to the word 
State 2[d] line inclusive. 1 

August 22. 

Committed the remainder of the 4 sect, with the 5 and 6. 

The 4 sect promitting [permitting] the importation of Slaves gave 
rise to much desultory debate. 

Every 5 slaves counted in representation as one elector without being 
equal in point of strength to one white inhabitant. This gave the slave 
States an advantage in representation over the others. The slaves were 
moreover exempt from duty on importation. They served to render the 
representation from such States aristocratical. * 

It was replied — That the population or increase of slaves in Vir- 
ginia exceeded their calls for their services— That a prohibition of 
Slaves into S. Carolina Georgia etc — would be a monopoly in their 
favor. These States could not do without Slaves. Virginia etc would 
m'ake their own terms for such as they might sell. Such was the situa- 
tion of the country that it could not exist without slaves — That they 
could confederate on no other condition. They had enjoyed the right of 
importing slaves when colonies. They enjoyed as States under the 
confederation. And if they could not enjoy it under the proposed 
government, they could not associate or make a part of it. 

Several additions were reported by the committee. 

Mr. Martin 3 shewed us some restrictory clauses drawn up for the 
VII article respecting commerce — which we agreed to bring forward. 

Moved that the legislature should pass no ex post facto laws or bills 
of attainder. 

G. Morris Willson Dr. Johnson etc thought the first an unnecessary 
guard as the principles of justice law et[c] were a perpetual bar to such. 
To say that the legis. shall not pass an ex post facto law is the same 
as to declare they shall not do a thing contrary to common sense — that 
they shall not cause that to be a crime which is no crime. 

Carried in the affirmative. 

August 23. 

7 sect, agreed to.* 

On motion, on a proposition reported and amended agreed that " The 
legislature shall fulfil the engagements and discharge the debts of the 
U. S." To make the first clause in the VII article— Amended the first 

1 /. e., " No tax or duty shall be laid by the Legislature on articles exported 
from any State." 

2 These remarks cannot be identified with any individual speech in Madison's 
notes. What follows seems to be General C. C. Pinckney's statement. Docu- 
mentary History, III. 587. 

3 This paragraph is inserted from the preceding page. 

4 After amendment. 
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clause in the report of the said article by striking out the words, the 
legislature of the U. S. Added in the said article after the clause " to 
provide and maintain fleets " : 

To organize and discipline the militia and govern such part of them 
as may be employed in the service of the U. S. reserving to the States 
respectively the appointment of the officers and the authority of training 
the militia according to the discipline prescribed by the U. S." 

Expunged in the VIII article the words the acts of the legislature of 
the U. S. and of this constitution, so as that the constitution and laws 
made in pursuance thereof etc should be the supreme laws of the several 
States. 

The IX article being taken up, It was motioned that no treaty 
should be binding till it received the sanction of the legislature. 

It was said' that a minister could not then be instructed by the 
Senate who were to appoint him, or if instructed there could be no 
certainty that the house of representatives would agree to confirm what 
he might agree to under these instructions. 

To this it was answered 2 that all treaties which contravene a law of 
England or require a law to give them operation or effect are inconclu- 
sive till agreed to by the legislature of Great Britain. 

Except in such cases the power of the King without the concurrence 
of the parliament conclusive. 

Mr. Maddison. 3 the Kings power over treaties final and original ex- 
cept in granting subsidies or dismembering the empire. These required 
parliamentary acts. 

Commiteed [sic]. 

Adjourned. 

Augt. 24. 

2 and 3 sect, struck out. The 10 article give rise to various debate. 
Amended to read that the election of the president of the U. S. be by 
joint ballot. It was moved to add each State having one vote — Conn: 
Jer. Mar. Georg. ay. N. H. Mass. Penns. Vir. N. C. and S. C. no. 
It was moved that the president be elected by the people" 3 states affirm — 
7 neg. 

On what respects his ineligibility Gov. Morris observed. That in 
the strength of the Executive would be found the strength of America. 
Ineligibility operates to weaken or destroy the constitution. The presi- 
dent will have no interest beyond his period of service. He will for 
peace and emolument to himself and friends agree to acts that will 
encrease the power and agrandize the bodies which elect him. The 
legislature will swallow up the whole powers of the constitution; but 

1 By Mr. Gorham. Documentary History, III. 604. 
J By Dr. Wilson. Ibid. 

3 Not in his notes. Ibid., 606. 

4 And Delaware. Ibid., I. 233. 

5 According to the journal and Madison, this second vote came first, and 
stood 2 to 9. Ibid., 151, 152, 232, III. 609. 
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to do this effectually they must possess the Executive. This will lead 
them to tempt him, and the shortness of his reign will subject him to be 
tempted and overcome. The legislature has great and various appoint- 
ments in their power. This will create them an extensive influence 
which may be so used as to put it out of the power of the Executive 
to prevent them from arriving at supremacy. On the other hand give 
the Executive a chance of being re-chosen and he will hold his preroga- 
tives with all possible tenaciousness. 

postponed the question. 

Proceeded, and made some amendments to the 2 sect. Adjourned 
when the question was going to be put whether the legislature might 
enable the State Executives or legislatures to appoint officers to certain 
offices. 

Augt. 25. 

The clause in the 2 sect. X article, "he shall commission all the 
officers of the U. S. and shall appoint officers in all cases not otherwise 
provided for by this constitution, was moved to be amended by adding, 
except where by law the Executive of the several States shall have the 
power. Amendment negative [d]. Maryland divided — D. C. and J. 
against Martin and myself affirm. 1 

Moved several propositions 8 to restrict the legislature from giving 
any preference in duties, or from obliging duties to be collected in a 
manner injurious to any State, and from establishing new ports of en- 
trance and clerance, unless neglected to be established by the States after 
application. Opposed by Massachusets. Mr. Gorahm [sic] said it 
might be very proper to oblige vessels, for example, to stop at Norfolk 
on account of the better collection of the revenue. 

Mr. King thought it improper to deliberate long on such propositions 
but to take the sense of the house immediately upon them. 5 

I moved to have them committed to a committee consisting of a 
member from each State. Committed. 

Proceeded a little further in the 2 sect. 

Mr. C. Pinkney gave notice that he would move that the consent of 
}4 of the whole legislature be necessary to the enacting a law respecting 
the regulation of trade or the formation of a navigation act. 4 

Adjourned to monday. 

Monday 2/ Augt. 
Amended the Presidential oath of office — made some other amend- 
ments — postponed what follows from the oath to the end. 

Agreed to the 1. 2 and 3 sect, of the XI article with amendments. 

1 August 24, according to the journal and Madison, who says, Documentary 
History, III. 613, that it was negatived without a call of states, as also appears 
from the sheets of votes, ibid., I. 233. 

2 Some of them by Dr. McHenry. 
'This is not in Madison. 

<This is not in Madison, who however reports Pinckney as proposing this 
on August 29, but with a two-thirds vote, not three-fourths. Documentary His- 
tory, III. 636. 
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Augt. 28. 

4 Sect, amended. 5 sect, agreed to. 

XII article amended by adding that no State shall emit bills of 
credit, nor make any thing but specie a tender in debts. 

XIII amended so [th]at all duties laid by a State shall accrue to the 
use of the U. S. 

Agt. 29. 
XIIII and XV agreed to 1 XVI. article committed. 

Augt. 30. 

XVII article debated by Maryland. Obtained an alteration so that 
the claim of the U. S. to the Crown lands or Western territory may be 
decided upon by the supreme judiciary. 

X Villi agreed to.' 

Endeavoured to recall the house to the reported propositions from 
maryland, to prevent the U. S. from giving prefe[re]nces to one State 
above another or to the shipping of one State above another, in collecting 
or laying duties. The house averse to taking any thing up till this 
system is got through.* XXI. adjourned on this article. 

Proposed to have a private conference with each other to-morrow 
before meeting of the convention to take measures for carrying our 
propositions, etc. 

Augt. 31. 

Filled up the blank in the XXI article with 9: 8 States afirm: 3 
Neg. Maryland moved to fill it up with 13 but stood alone on the 
question. G. W. was for 7. 

Struck out for their approbation in the 22 Article, filled up the blank 
in the 23 article with 9, and amended the last clause by striking out 
choose the president of the U. S. and. 

The system being thus far agreed to the restrictory propositions from 
Maryland* were taken up — and carried — against them N. Hamp. Massa- 
chus. 6 and S. Carolina. 

Refered to a grand committee all the sections of the system under 
postponement and a report of a committee of 5 with several motions. 

Adjourned. 

Septtnbr. 1. 

Adjourned to let the committee sit. 
Sepr. 3. and 4 Employed chiefly by the committee. 
Agreed on report of the com. that the I clause of the I sect, of the 
7 art. read vz. 

1 August 28, according to the journal and Madison. 

* The eighteenth, nineteenth, and twentieth articles were all agreed to on 
this day. 

* This episode does not appear in Madison. 

*As to equality of the states in respect to federal regulation of commerce 
and navigation. 

* The vote of Massachusetts not given in the journal. 
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" The legislature shall have power to lay and collect taxes duties 
imposts and excises, to pay the debts and provide for the common 
defence and general welfare of the U. S." 

Also to add at the end of the 2 clause of the 1 sect of the 7 art. 
" and with the Indian tribes." 

-4- Took 1 up in the report " in the place of the 9 art. 1 sec. — " The sen- 
ate of the U. S. shall have power to try all impeachments but no person 
shall be convicted without the concurrence of 2/3 of the members 
present, postponed. 

The committee report in part as follows 2 . . . 

After the words into the service of the U. S. in the 2 sect 10 art 
add " and may require the opinion in writing of the principal officer in 
each of the Executive departments upon any subject relating to the 
duties of their respective offices. 

The latter part of the 2 sect. 10 art. to read " he shall be removed 
from his office on impeachment by the house of representatives and con- 
viction by the Senate, for treason, or bribery, and in case of his removal 
as aforesaid, death absence resignation or inability to discharge the 
powers or duties of his office, the vice pres. shall exercise those powers 
and duties until another pres. be chosen or until the inability of the pres. 
be removed. 

No provision in the above for a new election in case of the death or 
removal of the President. 

Upon looking over the constitution it does not appear that the na- 
tional legislature can erect light houses or clean out or preserve the 
navigation of harbours. This expence ought to be borne by commerce — 
of course by the general treasury into which all the revenue of commerce 
must come. 

Is it proper to declare all the navigable waters or rivers and within 
the U. S. common high ways? Perhaps a power to restrain any State 
from demanding tribute from citizens of another State in such cases is 
comprehended in the power to regulate trade between State and State. 

This to be further considered. A motion to be made on the light 
house etc, to-morrow. 

Septr. 5. 

The greatest part of the day spent in desultory conversation on that 
part of the report respecting the mode of chusing the President. Ad- 
journed without coming to a conclusion. 

Sepr. 6. 
Spoke to Gov Morris Fitzimmons and Mr. Goram to insert a power 
in the confederation enabling the legislature to erect piers for protection 
of shipping in winter and to preserve the navigation of harbours. Mr. 

1 This paragraph inserted. Written on preceding page. 

2 Here follows the familiar report of the committee of eleven on the mode 
of electing the President, to be found in all prints of the journal, and therefore 
omitted here. See Documentary History, I. 177-179, III. 668-670. 
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Gohram against. The other two gentlemen for it. Mr. Gov: [sic] 
thinks it may be done under the words of the I clause I sect 7 art. 
amended — " and provide for the common defence and general welfare. 
If this comprehends such a power, it goes to authorise the legisl. to grant 
exclusive privileges to trading companies etc. 

Mr. Willson remarked on the report of the committee considered 
together That it presented to him a most dangerous appearance. He 
was not affraid of names — but he was of aristocracy. What was the 
amount of the report. 

1. The Senate in certain events, (which by such management as 
may be expected would always happen — ) is to chuse the President. 

2. The Senate may make treaties and alliances. 

3. They may appoint almost all officers. 

4. May try impeachments. 

Montesqu says, an officer is the officer of those who appoint him. 
This power may in a little time render the Senate independent of the 
people. The different branches should be independent of each other. 
They are combined and blended in the Senate. The Senate may exer- 
cise, the powers of legislation, and Executive and judicial powers. To 
make treaties legislative, to appoint officers Executive for the Executive 
has only the nomination, To try impeachments judicial. If this is not 
aristocracy I know not what it is. 

Gov. Morris observed that the report had lessened not increased the 
powers of the Senate. That their powers were greater in the printed 
paper. 

Col Hamilton. In general the choice will rest in the Senate — take 
this choice from them and the report is an improvement on the printed 
paper. In the printed paper a destroying monster is created. He is 
not re eligible, he will therefore consider his 7 years as 7 years of lawful 
plunder. Had he been made re eligible by the legislature, it would not 
have removed the evil, he would have purchased his re election. At 
present the people may make a choice — but hereafter it is probable the 
choice of a president would centre in the Senate. As the report stands — 
the President will use the power of nominating to attach the Senate to 
his interest. He will act by this means continually on their hopes till at 
length they will boeth [sic] act as one body. Let the election of the 
president be confined to electors, 1 and take from the Senate the power to 
try impeachments, and the report will be much preferable to the printed 
paper. 

He does not agree with those persons who say they will vote against 
the report because they cannot get all parts of it to please them. He 
will take any system which promises to save America from the dangers 
with which she is threatened. 

1 1, e., by a provision that the highest number of electoral votes may elect, 
even though not a majority. 
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The report amended by placing the choice of the President in the 
house of representatives, each State having one vote. 
Adjourned. 

Sepr. 7. 

Made some further progress in the report. 

Mr. Mason 1 moved to postpone the section giving the President power 
to require the advice of the heads of the great departments to take up 
a motion — to appoint a council of State, to consist of 6 members — two 
from the Eastern, two from the middle and two from the Southern 
States — who should in conjunction with the President make all appoint- 
ments and be an advisory body — to be elected by the legislature, to be in 
for 6 years with such succession as provided for the Senate. 

3 States for postponing 8 against it — so it was lost. 

Adjourned. 

Septr. 8. 

Agreed to the whole report with some amendments — and refered the 
printed paper etc to a committee of 5 to revise and place the several 
parts under their proper heads — with an instruction to bring in draught 
of a letter to Congres.* 

Committee Gov. Morris 

Maddison 
Hamilton 
Dr. Johnson 
King- 
Maryland gave notice that she had a proposition of much importance 
to bring forward — but would delay it till Monday it being near the hour 
to adjourn. 5 

Monday Sepr. 10, 11 ap,d 12. 

Spent in attempts to amend several parts of the system. 12 — 

amended the sect art* from 3/4 to 2/3, as it stood in the 

printed report at first. 

13 Se P r - 

Reed, read and compared the new printed report with the first 
printed amended report. Made some verbal alterations, and inserted the 
propositions moved by Maryland which had been overlooked. 

14 Septr. 

Moved by Dr. Franklin seconded by Mr. Willson, to empowe[r] 
Congress to open and establish canals. This being objected to — moved 

' The printed journal, ed. 1819, attributes this motion to Madison. The 
latter corrects this in his notes. Documentary History, III. 701. 

'This instruction appears in the journal under September 10, in a form 
requiring the preparation of an address to the people, to be laid before Congress. 

• Of this episode there appears to be no record elsewhere. 

' Section 13 of article vi. of the report of the Committee of Detail, dealing 
with the President's veto. 
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by Virginia To empower Congress to grant charters of incorporation in 
cases where the U. S. may require them and where the objects of 
them cannot be obtained . by a State. 

Negatived. 

Moved To authorize Congress to establish an university to which 
and the honors and emoluments of which all persons may be admitted 
without any distinction of religion whatever. Congress enabled to erect 
such an institution in the place of the general government. Thus Con- 
gress to possess exclusive jurisdiction. 

Neg. 6 Noes. 3 ay. 1 1 State divided. 

Moved — And the liberty of the press shall be inviolable. 6 noes. 
5 ays. 2 

15 Sepr. 
Maryland moved. 3 

No State shall be prohibited from laying such duties of tonnage 
as may be sufficient for improving their harbors and keeping up 
lights, but all acts laying such duties shall be subject to the appro- 
bation or repeal of Congress. 
Moved to amend it viz. No State without the consent of Congress 
shall lay a duty of tonnage. Carryed in the affirmative 6 ays 4 Noes, 
1 divided. 

Made several verbal amendments] in the progression on the system. 
Added to the V article amended " No State without its consent shall 
be deprived of its equal suffrage in the Senate. 

Mr. Mason moved in substance that no navigation act be passed with- 
out the concurrence of 2/3 of the members present in each house. 
Negatived. 

Mr. Randolp[h] moved that it be recommended to appoint a second 
convention with plenary powers to consider objections to the system and 
to conclude one binding upon the States, 
rejected unanimously. 

The question being taken on the system agreed to unanimously. 
Ordered to be engrossed and 500 copies struck.* Adjourned till 
monday the 17th. 

Monday 17 Sepr. 1787. 

Read the engrossed constitution. Altered the representation in the 
house of representatives from 40 to thirty thousand. 

Dr. Franklin put a paper into Mr. Willsons hand to read contain- 
ing his reasons for assenting to the constitution. It was plain, in- 
sinuating persuasive — and in any event of the system guarded the 
Doctors fame. 

Mr. Randolpfh] Mr. Mason and Mr. Gerry declined signing. The 
other members signed. 

1 Four noes, according to Madison. 

2 So the printed journal, though Madison has it 4 to 7. 

* McHenry and Carroll, according to Madison. Documentary History, III. 751. 
4 The number is not elsewhere mentioned, I believe. 
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Being 1 opposed to many parts of the system I make a remark why I 
signed it and mean to support it. 

is[t]ly I distrust my own judgement, especially as it is opposite to the 
opinion of a majority of gentlemen whose abilities and patriotism are of 
the first cast; and as I have had already frequent occasions to be con- 
vinced that I have not always judged right. 

2dly Alterations may be obtained, it being provided that the con- 
currence of 2/3 of the Congress may at any time introduce them. 

3dly Comparing the inconveniences and the evils which we labor 
under and may experience from the present confederation, and the 
little good we can expect from it — with the possible evils and probable 
benefits and advantages promised us by the new system, I am clear that 
I ought to give it all the support in my power. 

Philada. 17 Sepr. 1787 James McHenry. 

Major Jackson Secry. to carry it to Congress. Injunction of secrecy 
taken off. Members to be provided with printed copies, adjourned 
sine die. Gentn. of Con. dined together at the City Tavern. 

18— 

A lady asked Dr. Franklin Well Doctor what have we got a republic 
or a monarchy. A republic replied the Doctor if you can keep it. 
[(Foot-note by McHenry.) The lady here aluded to was Mrs. Powel 
of Philada.] 

Mr. Martin 2 said one day in company with Mr. Jenifer speaking of 
the system before Convention. 

I'll be hanged if ever the people of Maryland agree to it. I advise 
you said Mr. Jenifer to stay in Philadelphia lest you should be hanged. 8 

II. 

[The following drafts of amendments are found on scraps of 
paper in McHenry's handwriting in the journal. They are obviously 
drafts of the amendment presented by McHenry and Carroll on Sep- 
tember 15; see p. 617, supra.] 

provided that any state may lay additional duties on shipping for the 
support of Lights, piers marks or Buoys or for the deepening or im- 
provement of Harbours. 

The legislature shall have power to erect piers buoys or marks and 
to deepen or clean harbours for facilitating or improving navigation — 

No State shall be prohibited from laying such duties of tonnage as 
may be sufficient for improving their harbours and keeping up lights or 
buoys, but all acts laying such duties shall be subject to the approbation 
or repeal of Congress. Amended. 6 ay. 4 noes. I divided. 

* From here to McHenry's signature is written on the preceding page in 
different ink. 

2 The anecdote of Martin is an insert written on the preceding page. 
» End of book. 
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[Also the following, not written by McHenry. Except for its last 
twenty words, it is identical with the amendment moved on August 
25 by Carroll and Luther Martin. Documentary History, III. 619.] 

The Legislature of the United States shall not oblige Vessels belong- 
ing to Citizens thereof, or to foreigners to enter or pay duties or imposts 
in any other State than in that to which they may be bound, or to clear 
out in any other than the State in which their Cargoes may be laden on 
board ; Nor shall any priviledge, or immunity be granted to any Vessels 
on entering clearing out or paying duties or imposts in one State in 
preference to another — Nor shall vessels owned by Citizens of one State 
have any preference of vessels owned by Citizens of another State. 

III. 1 

Copy of what Col. Mercer gave me 2 at Annapolis during the sitting 
of the Assembly. 3 

Mr. Mercer had during the sitting of the. Convention at Pha. a list of 
the members of that body taken down on the printed Constitution, and 
against their names, these words — for and against. Mr. McHenry see- 
ing it (without its being shewn to him) at the table where the Members 
from the State sat copied it without the leave or interference of Mr. 
Mercer and added Mr. Mercers name with those of Mr. Martin and 
himself — as against. Mr. Mercer askd him what authority he had for 
setting him down against. Mr. McHenry made some reply rather in a 

1 Nos. in., iv., v., vi., and vn. are from papers in the handwriting of Daniel 
Carroll found with the McHenry volume. 

2 Daniel Carroll. 

'The session of the Assembly of Maryland began (nominally) on November 
5, and ended on December 17, 1787. The transactions to which this and the 
subsequent pieces refer are illustrated by the following passage from a letter 
of Daniel Carroll to James Madison, dated May 28, 1788, and printed in the 
Documentary History, IV. 638 : " It has come to light that Luther Martin in 
his Tavern harangues among the members during the sitting of that Assenjbly 
had informd many of them that more than 20 Members of the Convention were 
in favor of a Kingly Government, and that he receivd the information from 
Mr McHenry who had a list of their names on the 1st printed report of the 
Committee of Detail. This possitive assertion under the weight of Mr McHenrys 
name had the effect I have mentiond [of preventing Carroll's being elected to 
the Congress]. Some time after the breaking up of the Assembly being informd 
of what Martin had said, I wrote to Mr McHenry who gave for answer, that 
seeing a list of names on Mr Mercers report, he copied it and ask'd him what the 
words for and against meant, who replied, for a Kingly Governmt. against it. I 
wrote to Mr McHenry that as I had been injurd by his names being mentiond 
I desird he wou'd take a proper occasion whilst the Convention was sitting of 
having justice done me. He has answerd that on speaking to Mercer, on the 
Subject, he told him that he meant a National Govt., to which McHenry says, 
' I do not know what you meant, but you said a Kingly Govert.' This Mercer 
denies and has given from under his hand that he neither said Kingly or National 
Govt. I have a letter from Luther Martin wherein he says he had the informa- 
tion from McHenry (without Mercer being mentiond) who told him he might 
rely on the persons being as markd for a Kingly Govt. Thus this matter rests 
at present — it is to be setteld between McHenry and Martin on one point, and 
him and Mercer on another." 

AM. HIST. REV., VOL. XI. — 41. 
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light manner — that he had left Mr. Mercer room to change side, or to 
that effect. Some conversation took place but not of so serious a 
nature, as to make any impression on Mr. Mercers memory, but he is 
persuaded that he enterd into no explanation of the list to authorize 
Mr. McHenry to say the members were markd as for a Kingly or 
national Government, and the list being on the Constitution with the 
words for and against and nothing else, Mr. McHenry cou'd have no 
authority from that. Mr. Mercer and Mr. McHenry were not in the 
habit of Confidential communication — nor has Mr. Mercer ever men- 
tioned any political opinion as the opinion of Mr. D. Carroll to any one. 
In a variety of private conversations it is probable he receiv'd the 
opinions of almost every Member in Convention, but he has never related 
more than what came from them in debate. At that moment the Cant 
expression was high toned Government which superceeded the usual 
descriptions of Monarchy, Aristocracy, or Democracy and which per- 
swades Mr. Mercer that the word Kingly coud never have been usd by 
him. 

But as Mr. Martins information to Mr. Mercer of what passd between 
him and Mr. McHenry fixes it, that Mr. McHenry told him, that he knew 
it of his own knowledge and from his acquaintance with the Characters, 
Mr. Mercer thinks that Mr. McHenry has very improperly introduc'd 
him into the business. 

IV. 

Extracts from Mr. McHenrys Letter to me 1 dated the 9th of Jan'y 88 

Nothing that Mr. Martin can say can make me uneasy, or give me any 
Surprize. I will tell you in a few words the ground of his misrepre- 
sentation. I observ'd Mr. Mercer one day in Convention taking down 
the names of the members on a blank side of his report and affixing to 
most of them the word for or against. I askd him what question 
occasiond his being so particular, upon which he told me, it was no 
question, but those markd with a for were in favor of Monarchy. How 
do you learn that? No matter said he the thing is so. I then ask'd him 
to let me copy it, and Mr. Martin took a copy from mine, which was 
also on a blank page of my report. This is the whole history, and you 
may make what use of it you please. 

V. 

The following is a copy [of] Mr. Martins letter to me 1 in consequence 
of what passd between us on Col. Mercer's calling him to me, at the 
time we were in conversation — 

May 20th. 1788 

Agreeable to your request I here present you the Substance of our 
this days conversation — 

Sometime after Mr. McHenrys return to Convention conversing on 
the System then under discussion, and of the object and views of the 

1 Daniel Carroll. 
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Members of the Convention, Mr. McHenry told me that a very con- 
siderable Number of them were in favour of a Monarchical Government 
(under certain limitations and restrictions as I concluded) and shewed 
me a list of the then attending Members from each State marked with 
the words for and against, to distinguish such as were for or against such 
a Government; this list was written on a blank page of his printed 
report of the Committee of detail, and I copied it on a blank page of 
mine with the same distinctive marks — more than twenty were noted in 
the list as being in favour of a Monarchy, among those was your name. 

I observ'd to Mr. McHenry that as to many of them I perfectly con- 
curd in opinion, but as to some, I thought he was mistaken — he replied 
I might depend upon it, he was better informd on the Subject, and better 
knew their sentiments than I did, and that every one who was there dis- 
tinguisd \_sic\ in favor of a King was so in reality ; Mr. McHenry did 
not mention to me particularly whom \sic\ he drew the inference or how 
he had obtaind the Knowledge or the belief which he express'd, but I 
naturally concluded that it proceeded from the Sentiments he had heard 
them express, from information which had been given to him by others 
or from their Conduct in Convention, or from all these Sources cotn- 
bin'd. I have no possible recollection that Col Mercers name was 
mentiond to me on that or any other occasion by Mr. McHenry as having 
given him any information on the Subject, on the contrary, I well re- 
member that I was surprizd when I heard Col Mercers name lately men- 
tiond on the occasion, as being totally unacquainted with his sentiments 
on that Subject, and as being ignorant that he had ever expressd such 
Sentiments. And I am well convinc'd from the fullest recollection and 
reflection that Mr. McHenry did not mention to me any person in par- 
ticular from whom he had receiv'd the information or who had impressd 
on his mind the opinion he at that time entertaind. 

At the time we were before the Assembly to give information 1 Mr. 
McHenry's report of the Committee with other papers were laying on 
the Table, at that time the list I have mention'd was upon it; And as 
Mr. McHenry endeavour'd to impress an Idea that there cou'd be no 
foundation for my Sentiment, that tho' but few members openly avowed 
their being for a Monarchical Government, yet there were a much 
greater number who secretly favord that System, I with dificulty re- 
straind myself from laying my hands upon it, and producing it to the 
Assembly as a proof that he had himself once entertaind Similar Senti- 
ments, altho' he might since be convincd of his error. — 

The foregoing is a just State of what passd between Mr. McHenry 
and myself on the Subject concerning which you expressd a desire that 
I wou'd give you information, and you have my full permission to make 
any use of it which you may think proper. 
I am sr. yr. Obt Sert. 
Copy. Luther Martin 

1 See Martin's Genuine Information. 
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VI. 

The following is from a Scrip of paper sent me 1 by my Brother 2 
from Mr. McHenry — 

I mentiond to Mr. Mercer, at the Governors that Mr. Dan!. Carroll 
had been made very uneasy by Mr. Martins having reported, that when 
in Convention he had been for a Kingly Government, and related the 
Substance of what I had written to Mr. Carroll on that Subject. Mr. 
Mercer replied that he had put down no such thing opposite the names, 
and that he only meant that those which had for annex'd to them were 
for a national Government. I said I did not know what he meant, but 
that he told me in Convention when I copied the names from his paper 
that those mark'd for were for a King. He spoke of Mr. Martins having 
acted improperly on this occasion and some others. 

VII. 

Daniel Carroll to Reverend John Carroll. 

June nth. 1788. 
Dear Brother, 

The inclosd 3 is for Mr. McHenry. During a long course of Public 
Service, I have never before heard of any imputation being cast on my 
conduct. This is of a nature which woud deservedly deprive me of the 
confidence of the Public, at least. My character I hold dear, and will 
maintain it against attempts to injure it. Where the blame is, I will not 
undertake to determine. I did not conceive it probable, that such a 
paper as is mentiond in Mr. McHenrys Letter of the 9th of Jany. coud 
have been circulated among some of the deputies from Maryland with- 
out my privity, much less, that Mr. McHenry woud furnish Mr. Martin 
with one with my name to it. Untill lately I woud not believe that my 

name was on that list. 

Dear Brother 

Yrs etca — 

Danl Carroll. 
[Address:] The Revd. Mr. John Carroll. 

VIII. 
James McHenry to Reverend John Carroll.* 

Baltimore 16 June 1788. 

I have read Mr. Martins and Mr. Mercers information to Mr. D. 

Carroll. With respect to their statements, I can only subjoin, to what I 

have already written to Mr. Carroll, that I copied the list in question 

with Mr. Mercers permission, without adding any thing of my own or 

1 Daniel Carroll. 

2 Father John Carroll, afterward bishop and archbishop of Baltimore. 

» Apparently the matter printed above as in., iv., v., and vi., all four of 
which are found transcribed on one sheet among the papers. 

* Nos. viii. and ix. are rough drafts of two letters of James McHenry, 
written in his handwriting, on one sheet, folded and addressed. 
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altering any thing of his, which may be ascertained by comparing the 
two together; and that on Mr. Merc[e]rs changing his seat to another 
part of the house, Mr. Martin asked me, what I had been copying, and 
without waiting for an answer took up my report and read over the 
list. I told him, I had copied it from a list made out by Mr. Mercer, 
and that the names having for annexed to them, Mr. Mercer said, were 
for a king. Mr. Martin asked me to let him take a copy, and I permitted 
it, and this was all the conversation I held then or at any other time with 
Mr. Martin on that subject. 

This relation is copied in substance from my note book of the trans- 
actions of the convention, which I wrote down daily, 1 and is besides fresh 
in my memory so that there can be no mistake upon my part. I did not 
shew the list to Mr. Carroll or Mr. Jenifer or any other person (except 
Martin who got it by surprise), because I took it only with a view to 
relate the circumstances attending its origin in case it should ever be 
brought forward to answer improper purposes; nor have I at any time 
since mentioned any thing respecting either the list or its object, 2 to any 
person whatever but Mr. D. Carroll and his brother. 

Mr. D. Carroll has my consent to make what use he may think 
proper of the above. 

James McHenry. 

IX. 

James McHenry to Reverend John Carroll. 

Baltimore 16 June 1788. 
Dr. Sir. 

You have been so kind as to put your brothers letter into my hand. 
I have read it attentively and cannot help thinking that he has looked 
for an illustration where his own experience might have taught him it 
could not possibly be found. He doubts where the blame lays. When 
did Mr. Martin and Mr. Mercer become authorities? He suggests also 
that I should have made him acquainted with the list. If I had shewn 
it to him, I must have shewn it to others who were equally affected by 
it, with some of whom I have been for these thirteen years past in the 
closest habits of intimacy and friendship. Such a step, he must be 
aware, would have brought on immediate personal altercations (at a 
most critical time) with a man prone to anger, and excessively captious. 
I did what I thought much safer and more decisive. I reserved myself 
to expose it publicly in case a public use had been made of it. This 
has never been done tho' the fairest opportunity in the world was offred 
for doing it. Can any one who witnessed that occasion, who heard me 
charge Mr. Martin with uttering falsehoods, entertain a belief that his 

1 The words " which I wrote down daily" are an insertion in the text of the 
draft. By reference to p. 604, supra, it will be seen that McHenry's account of 
the episode in the Convention which caused this imbroglio is an insertion in his 
diary. 

*The words "its object" are crossed out, probably by mistake. 
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representation to Mr. Carroll is true, or that he would have remained 
silent and condemned before the general assembly if he could have given 
me as an evidence of what he there asserts? As to Mr. Mercer, I wish 
your brother had mentioned what he has recently done or said that has 
induced him to think more favorably of his veracity. 

I have only to regret in this affair that my anxiety for the public 
good and your brothers quiet, for whom I have the most sincere friend- 
ship, should have occasioned him a moments uneasiness, and am only 
surprised that he has not treated this as he has the other fictions which 
have been gravely reported to the world for truths. 
I am very respectfully 

Sir Your obt. and hble st. 

James McHenry 
[Address:] Revd. John Carroll Esqr. 



